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Extending Democracy in
South Africa

Heinz Klug

Introduction

Instead of responding directly to Cohen and Rogers’s paper I shall
attempt to explore the significance of this discussion for debates among
participants in South Africa’s transition to democracy. For this reason
I have tried to locate the debate within the context of the continuing
political transition and those aspects of recent political and social strug-
gles which impact on the growing pressures for participation.

When F. W. de Klerk publicly launched South Africa’s democratic
transition, by announcing the unbanning of the liberation movements
in February 1990, there was no agreement either on the specifics or
on the extent of this process of democratization. At that time de
Klerk’s National Party was proposing a fifteen-year transitional period
with a new constitution providing for a multi-party executive, a
revolving presidency and a regionally elected upper house — with equal
representation for any party receiving over 10 percent of the vote per
region — wielding absolute veto powers. The democratic movement, on
the other hand, began demanding an interim government and a demo-
cratically elected constituent assembly to draft a new constitution.
Activists within the democratic movement, critical of ‘bourgeois’
democracy, began debating associational socialism, participatory
democracy and the role of civil society.

I shall attempt to place these debates, focusing on issues of associa-
tive and participatory democracy, within the context of the process of
continuing transition and of constitutional mechanisms which may
promote the emergence and consolidation of democratic participation
in South Africa. First, I shall describe briefly the historical context of
these debates in South Africa and then begin to explore various sugges-
tions for encouraging a process of sustained democratic participation
in a future constitutional order.
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In the Context of a Democratic Transition

With the convening of the Conference for a Democratic South Africa
(Codesa) on 20 December 1991, South Africa entered into a process
of formal negotiations expected to extend political rights to all the
country’s citizens. Although the major parties — the African National
Congress and the ruling National Party — agreed in principle on a multi-
party democracy based on a system of proportional representation
with a justiciable constitution containing a Bill of Rights, they were
diametrically opposed in their understandings of the transitional
process and the parameters of future governance. While the National
Party sought to weaken the state by proposing a minimalist government
based on the Thatcherite model, the ANC saw a future government
playing a central role in the post-apartheid reconstruction of the
country.

The assassination of South African Communist Party and ANC
leader Chris Hani, and the mass outpouring of grief and anger which
his death precipitated, galvanized the negotiating process. This event,
after the collapse of the first round of negotiations, provided a glimpse
of the consequences of a continuing failure to reach agreement. Having
agreed to reopen multi-party negotiations at a multi-party planning
conference on 5 and 6 March 1993, the parties refused to allow the
right-wing assassins to achieve their aim of shattering the already
brittle negotiations process and instead appealed in the name of Hani
for heightened efforts to achieve a settlement.

Within weeks of his death formal negotiations reopened in the
form of a Multi-Party Negotiations Process at the World Trade Centre
outside Johannesburg. Unlike the failed Codesa talks, in which nego-
tiations were conducted between party representatives in the different
working groups, the new process provided for a negotiating council
to discuss and decide on reports from seven technical committees
whose role it would be to clarify and present alternatives and issues for
negotiation. In addition a ten-person planning committee would be
responsible for keeping the process on track by structuring the debates
and dealing with grievances.

Dominated by academics and lawyers, the technical committees
facilitated the emergence of clear alternatives. However, a range of
participants and parties from within and outside the multi-party talks
remained suspicious of the ‘professionalization’ of an essentially
political process. Despite often harsh criticism of the initial proposals
of some of the technical committees, and active intervention through
the negotiating council and public debate, the process, focused as it
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was on the production of written proposals, gained in momentum.
Although sent back to rework and reconsider their ‘technical’ inputs,
the series of reports that flowed from the committees slowly crystal-
lized the position of the negotiating council.

The adoption in December 1993 of an interim constitution requir-
ing power-sharing in a government of national unity for five years after
the first democratic elections facilitated the democratic transition but
merely extended the debate over future democratic structures and
procedures. Both the formal debate over a new constitutional order
and the debates and struggles for a wider process of democratization in
the society have continued since the elections. The most dynamic
aspect of the democratization process has now shifted away from the
negotiating process to the newly elected provincial and national
legislatures, to the trade unions and civic organizations, within the
ranks of the ANC and among non-government organizations. In these
forums there is a dynamic debate about the nature of the democracy
which should be cultivated in this transitional period and enshrined in
the next constitution. Unlike the process of negotiations between the
old and new orders which produced the 1993 Constitution, these
debates, experiments and struggles are of vital importance to the
democratic transition, as they will provide the immediate conditions
within which the constitutional assembly, dominated by the ANC, will
write the new constitution.!

Organic Precedents for Associational and Participatory
Democracy

Despite the importance of intellectual debates and democratic
advocacy, it is the experience of democratic participation during
the struggle against apartheid which provides the foundation for the
extension of democracy. For most activists and communities this
exposure to active political participation came in the trade unions,
United Democratic Front affiliates, civic associations (voluntary
organizations which took up community issues such as the high cost
or lack of municipal services, including rents, electricity, water and
transport costs) or local community structures — street committees
and people’s courts — which carried forward popular resistance to
apartheid from the early 1970s until the states of emergency which
dominated the late 1980s.

Central to this process was the role of the trade union movement,
and in particular the Congress of South African Trade Unions
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(Cosatu), which has repeatedly called for the participation of orga-
nized representatives of the working class in the political process, and
for the incorporation of trade unions and management in the formu-
lation and development of national economic policies. As the most
structurally organized element of the democratic movement, Cosatu’s
centrality in the present debate is enhanced by its position as an arm
of the tripartite alliance of the ANC, South African Communist Party
and Cosatu.

The influence of the trade union movement is reflected in the
ANC’s proposed Bill of Rights, which will form an important source
of guidance for members of the constitutional assembly. Workers®
and union rights are enumerated in detail compared to the rights of
other elements of the democratic movement such as civic associations
and youth and student movements, which are not explicitly eluci-
dated. This disparity is partly the result of the trade union move-
ment’s organizational resources, but is also due to the direct
repression suffered by the democratic movement under the state of
emergency: organized labor was able to protect its organizational
capacity by exploiting differences between the state and business
interests. These relative capacities of different sections of the democ-
ratic movement may best be understood by briefly examining the
development of mass organizations and participation during the
struggle against apartheid over the last two decades.

Grounded in the trade union movement which re-emerged in the
1970s and the development of community-based organizations in the
late 1970s and early 1980s, the United Democratic Front (UDF) was
launched in 1983. Unifying over six hundred organizations, the UDF
was established to oppose a new, undemocratic constitution, through
which the apartheid state attempted to divide the black community
by extending political rights to members of the Indian and Colored
communities while continuing to exclude the African majority from
political participation. Although it was made up of women’s, youth,
sporting and other community-based organizations, civic associations
formed the backbone of the UDF.

Despite the exclusion of Africans at the national level, the regime’s
1983 reforms did include participation for urban African communi-
ties in powerless local government structures or community councils.
It was the attempt by these councils to raise rents and other munici-
pal service charges in late 1984, coinciding with the implementation
of the 1983 Constitution, which sparked off the urban revolt that
shook South Africa from 1984 to 1987.

Although of uneven strength and character, many black townships
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experienced different forms of mass participatory organization during
the uprising as the ANC called on activists to make the country
ungovernable. Street Committees and People’s Courts functioned
with varying degrees of success; at times they provided models of
direct mass participation, while in some instances they degenerated
into individual fiefdoms and coercive ad hoc kangaroo courts for one
faction or another.

By the time the state of emergency was lifted following the unban-
ning of the ANC and other political organizations in February 1990,
the trade union movement and various non-governmental service
organizations — including public interest legal institutions — were the
only parts of the mass democratic movement that had not suffered
nearly total disruption as a result of state repression. However,
as the ANC began to establish legal organizational structures
and a mass-based membership from mid-1990 so the civic and other
organizations which made up the mass democratic movement also
began to re-emerge in the townships. Having failed to break township
rent boycotts and other forms of local resistance the state now
attempted to begin local negotiations with the civic organizations in
order to strike separate deals and to preclude local socioeconomic
struggles ~ housing, services, education — from the national nego-
tiations agenda.

Although the mass struggles of the 1980s seem to have prepared the
ground for the extension of democratic participation in South Africa
and even for the possibility of establishing some forms of associational
democracy, there was a number of developments which militated
against the emergence of democratic alternatives. Most dramatic was
the violence — both communal and state-sponsored — which
was directed at both the disruption of political organization and
at destabilizing the black townships with random attacks on black
civilians, creating a climate of fear and instability. This fueled
a tendency to political intolerance and was itself exacerbated by
the consequences of political intolerance. The most direct effect of the
violence — random attacks on civilians and the public slaughter
of people wearing politically partisan colors ~ was to inhibit public
political participation. Although ANC membership continued to
grow, the early blossoming of ANC colors, sweatshirts and other gar-
ments gave way to ordinary members concealing their membership
cards and avoiding being identified in public as ANC members.

In an attempt to reduce the violence, the major parties, including
the ANC, Inkatha and the government, backed a business-church
initiative which led to the adoption of a National Peace Accord on 14
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September 1991. The Accord included detailed codes of conduct for
political organizations and the security forces, as well as mechanisms
for dispute resolution in areas of violent conflict. A significant aspect
of the Accord was its inclusion of parties other than government in
managing the transition process.? This set an important precedent for
the involvement of non-government organizations and political parties
in the monitoring of state institutions as it included multi-party
monitoring of the South African police and multi-party participation
in commissions of inquiry into violations of the Accord. However, it
must be noted that the Peace Accord’s police board was merely
an advisory structure and fitted with the police force’s own strategy
of ‘depoliticizing’ the police force. Similarly, the establishment of
police-community liaison structures and special police investigation
units to investigate police misconduct was consistent with the South
African Police’s own agenda to build police credibility.?

Despite these criticisms the implementation of the Peace Accord at
the local level took on wide significance. Even short-term failure of the
peace process would affect community attitudes toward participatory
structures such as the police-community liaison committees, police
reporting officers and civilian police management boards. The result of
such failure in the long term would be to delegitimate community
coritrol of policing both within the community and within the police
force itsetf.*

Political intolerance is the product of both apartheid’s historical
repression of free political activity and, to a lesser extent, the polariza-
tion of communities during the struggle against apartheid. On the one
hand, communities often rejected and expelled those who collaborated
with the apartheid state while on the other, activists - in their attempts
to mobilize communities - often advocated a simplistic division of all
members of the community into those who were for or against ‘the
system’. All too often this leads activists to characterize those with
whom they have political differences as the enemy.

The consequences of this political intolerance was felt within
civic associations. Even when an attempt was made to define the civic
association as representative of the community and not part of a
particular political formation, there were conflicts over which political
formation was ultimately in control of a particular civic association.
As a result, there was internal confusion over the future political role
of the civics. On the one hand, some ANC members accused others who
were active in the civics of prematurely distancing the civics from the
ANC. On the other, members of the Pan-Africanist Congress (PAC)
and the Azanian People’s Organization {Azapo) charged that because
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the very same civics refused to distance themselves from the ANC, they
were therefore aligned with the ANC and not independent community
organizations.’

New Opportunities to Participate?

Despite these difficulties there is a continuing debate on democratiza-
tion within the democratic movement. Discussions range from different
ways of promoting democratic participation, to the building of civil
society and how to increase the role of existing popular organizations,
such as the trade unions and civic organizations, in public policy
formulation and implementation. The call to expand democratic
participation since the elections also has been taken up by newly elected
Members of Parliament and in the newly established provincial
legislatures.

The trade unions’ demand for a macroeconomic negotiating forum,
asserted in the 1991 anti-VAT campaign, is an important indication of
the relevance these discussions have for associational democracy.
The anti-VAT campaign had two central focuses: first, it articulated a
general political challenge to the government’s legitimacy, demanding
there be no taxation without representation; and second, it demanded
a macroeconomic negotiating forum.¢

The general strike on 5 and 6 November 1991, in which about 3.5
million people, or 90 percent of the black workforce, participated,
was a dramatic assertion by the trade union movement that it could
not be excluded from the process of economic policy formulation.
Organized to protest against the government’s imposition of VAT,
the issues underlying the strike went far beyond the tax; Jay Naidoo,
then Cosatu general secretary, described it as ‘a referendum which
demonstrated a vote of no confidence in the government’.”

Stimulated by the experience of the trade unions in negotiating the
Cosatu-Saccola-Nactu® accord on the Labor Relations Act in 1990 - a
bilateral agreement between the trade unions and business, which
forced the state to withdraw unacceptable labor legislation — the
debate on the role of the trade unions in a post-apartheid South Africa
ranges from the notion of a multilateral ‘reconstruction accord’ to
arguments for a new social contract founded on bilateralism or even
the more established European model of trilateralism.® At first the
debate focused on the distinction between a proposal developed within
the National Union of Metalworkers for a union-led national develop-
ment strategy to be based on a ‘reconstruction accord’ negotiated
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between the unions and other mass-based organizations, including
progressive political parties,!® and a bipartite approach which
envisions unions exerting their influence on society through collective
bargaining with employers,!! such as the Cosatu-Saccola-Nactu
accord.

Trade union practice seems, however, to involve a complex array of
strategies including exchanges of views between Cosatu and ANC
economists on the one hand, and continuing bilateral negotiations
with organized business, and assertions of the need for trade union
independence from a future government, on the other. Central to the
discussion of trade union independence has been the process of prepar-
ing a Workers’ Charter to supplement the proposed Bill of Rights in a
post-apartheid constitution. As a result, discussion has increasingly
turned to the question of whether the trade unions are moving toward
support for the idea of a social contract or partnership.??

Complicating any analysis of this debate, however, is the fact that
different strategies will be required for different aspects and stages of
the transitional process now underway. Cosatu’s general secretary,
now Minister of Reconstruction and Development, Jay Naidoo,
emphasized both the centrality of the ‘organizations of civil society’ to
the strength of the democratic movement and the need to ensure that,
although only political parties take part in political negotiations
through the ‘All-Party Conference, the interim government and
the constituent assembly’, this does not preclude negotiations over
economic issues.!3

Cosatu’s call for a macroeconomic negotiating forum and the sug-
gestion that a number of working forums on housing, education,
health, technology, investment policy and industrial restructuring'*
be established to include ‘broad constituencies that represent the
people’,!* seems to reflect the earlier call for a ‘reconstruction accord’.
However, this proposal goes beyond the earlier proposal of nego-
tiations within the democratic movement and toward a notion of a
wider social contract on which to base the democratic transition.
It is this principle of direct participation by civil society-based asso-
ciations in policy formulation and decision-making that highlights the
associational aspects of these developments.!®

Committing themselves to addressing issues of economic growth,
social equity and democratic participation in decision-making, labor,
business and government launched the National Economic Forum on
29 October 1992. In their statement of intent the parties ‘noted the
severe inequality in incomes, skills, economic power and ownership in
South Africa and agreed to establish a “consensus geared co-operative
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body to deal with economic and related socioeconomic issues and the
economic challenges facing the country”.’'” Although these specific
developments do not exclude the possibility of pursuing different
strategies in the future, they may have negative implications for the
possibility of democratic participation. While most now agree that the
trade unions should maintain their independence in post-apartheid
South Africa, the trilateralism implicit in the formation of a macro-
economic negotiating forum presents a danger that the trade unions
and other democratic formations may become tied into a trilateral
negotiating system at the national level, becoming bureaucratized over
time and thus weakening or excluding local participation.!8
Community organizations too are beginning to assert an indepen-
dent role for themselves. Despite a lack of national leverage, civic
associations have demonstrated, through consumer boycotts and
other actions, that they have the capacity to mobilize communities
at the local level. There is, however, no clear consensus about the
long-term role of the civics. Some activists argue for an independent
‘watchdog’ role over a new government, while others argue that they

should take a more proactive stance and become directly engaged in’

the development process.!?

Although community organizations played a major role in the
democratic movement during the 1980s, they were severely weakened
by state repression. Their relative weakness was evident in their
inability to make an impact on the constitution-making process - for
example, the failure to protect or promote civic organization in the
ANC’s proposed Bill of Rights. After the lifting of the State of
Emergency, however, civic associations re-emerged and began to unite
in regional bodies, such as the Civic Association of the Southern
Transvaal (CAST). In 1991 the UDF was formally disbanded and its
resources devoted to the establishment of a national civic coordination
body which was transformed into the South African National Civic
Organization (Sanco), seen by some as setting itself up as a ‘watchdog’
over the ANC. Another significant initiative was the establishment of a
National Development Forum which, although initiated by the ANC,
aimed to pull together regional and local development actors to discuss
a national development policy for adoption by the ANC. In addition,
the development forums were conceived as mechanisms through
which to promote participation and to direct resources to locally deter-
mined needs and projects. Although the ANC adopted a national
Reconstruction and Development Program, which has become the
formal policy of President Mandela’s government, it was shaped more
by internal ANC policy procedures — including a series of conferences

HEINZ KLUG 223

culminating in a national policy conference in December 1993 — than
by the National Development Forum.

Representing the black townships whose formal authorities were
swept away by anti-apartheid resistance, civic associations became
deeply involved in negotiations at local and metropolitan levels for the
establishment of transitional local government forums with a view
to beginning the task of integrating the administrative and resource
bases of former apartheid cities and towns. What remains uncertain
is the future of civic associations once local government structures
are democratized and local government elections held. Some activists
argue that civics should remain autonomous of local government
which will be contested on a party political basis. Instead, they argue,
the civics should retain an independent role as ‘secondary’ associations
raising community issues. Whether this will allow civics to continue
to play an active role in local development forums, and what their
relationship will be to democratically elected local government
remains unclear. It is in this arena in particular that the debate over the
role of secondary associations and associational democracy is most
pertinent to the events presently unfolding in South Africa.

Debating Civil Society

Despite the new constitution’s commitment to judicial review, the
separation of powers and other tenants of constitutionalism, activists
in the democratic movement continue to debate socialism, partici-
patory democracy and the role of civil society. Concerned to ‘prevent
the consolidation of democracy destroying the popular organizations
that were the protagonists of the struggle’ and which have the greatest
potential of contributing ‘to establishing the consensual basis and
values upon which democracy could be built’,2° these debates within
the democratic movement focus on alternative ways of promoting
democratic participation, of building civil society or increasing the
roles of existing popular organizations such as the trade unions and
civic organizations in public policy formulation and implementation.
On the one hand, there has been increasing debate on the nature of
civil society?! and its role in what one commentator termed ‘building
“yoice” at grassroots level’.22 On the other hand, existing social
formations such as the trade unions and civic associations have begun
articulating new roles for themselves as participants in the democratic
process.

The South African debate?? reveals a degree of confusion over the
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nature of civil society and the resultant conceptions of associational
democracy and democratic socialism. Although it was recognized that
civil society tends to be dominated by private capital, one writer argues
that it is possible to define ‘civil society’ so as to exclude private
economic power; thus

a true “civil society’ is one where ordinary everyday citizens, who do not
control the levers of political and economic power, have access to locally-
constituted voluntary associations that have the capacity, know-how and
resources to influence and even determine the structure of power and the
allocation of material resources.?*

Associationalism is thus conceived as an essentially local-level system
of voluntary associations which have greater political access to local
government than does the central state.?’

Criticizing this approach as a definition which allows ‘civil society’
to become ‘all things to all people’,® another contributor to the
debate adopts a broad definition of civil society as a contested terrain
which is ‘located between the public sphere of the state and the pri-
vate sphere of the individual’.?” The significance of this critique is its
insistence that it is not possible merely to declare certain organized
interests to be in or out of civil society and its recognition that
unequal power relations will continue to dominate this arena.
Instead, it is argued that the vitality of civil society cannot be deter-
mined by the number of voluntary associations, but should rather be
assessed in terms of a number of factors, including ‘the extent to
which they are politically dominated, whether they can balance their
own interests against broader political imperatives, whether they have
organized democratic expression, and whether interest groups can be
sufficiently non-sectarian’.?®

The implications of this analysis for the South African debate,
particularly with respect to notions of associational democracy, lies
in its recognition that given the large economic monopolies that
dominate South African society and the resources at their disposal to
‘influence, coerce and shape institutions and individuals’,?° other orga-
nizations, including voluntary associations, will remain marginalized.
In this context, the state is not only a means to ‘mediate between the
interests of capital and others’,*® but the fundamental arena within
which struggles over the ‘structure of power and the allocation of
material resources™! will continue to be determined. This perspective
both recognizes the reality of the growth of the modern state
and breaks with the notion that, despite the growing complexity of
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delivering such services as health care and education in the late
twentieth century, the state should wither away.

A possibly more productive line of enquiry would be to concentrate
on developing a notion of participatory democracy or associationalism
which is premissed on the need to democratize the state.’? This change
in emphasis would enhance the possibility of constructing a notion of
associational democracy based on privileging certain institutions or
voluntary associations in an effort to influence allocation decisions
within the state, whether at the national, regional or local level. Not
only may secondary organizations be allocated local state functions
and resources for distribution, but a matrix of organizational supports
and mechanisms could both encourage the development of secondary
organizations in the society and inhibit the ability of any particular
interest to gain permanent control over such bodies.

However, this raises the problem of recognition. Who is to deter-
mine whether a particular organization or institution should qualify
for privileged access or be entrusted with state functions and
resources? It has been suggested that the determining factor would be
the democratic character of the organization or association; this would
be based on regular elections to determine participation in its decision-
making bodies and an open membership, or at least a membership
defined in a manner reasonably related to its function or purported
representativeness. Although this may be a reasonable determinant of
whether a local government structure is democratic, how are we to
decide between any two voluntary associations which lay claim to the
same functions? This may not be an uncommon scenario in circum-
stances where different political factions are active in the community
and feel uncomfortable working in a situation where their policy
options are unacceptable to a slight majority of the organization who
may be politically aligned to an opposing political formation. One
solution is to grant a right of access to all voluntary groups that are
able to demonstrate their adherence to democratic processes.
However, this is only possible when it comes to access to information
or to policy discussions or hearings; it would be more difficult with
respect to the distribution of governmental functions or resources.

This approach, however, fails to confront the problem of the
continuing power of private economic interests in the society as a
whole. Even if denied privileged access to the state, private corpora-
tions are able to assert their economic power in their interactions
with individuals and communities through their general legal status.
This is particularly evident in situations where social and production
costs in the form of unemployment or air pollution are borne by the
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community, to retain the competitiveness of the local economy, while
corporations are able to assert rights of autonomy in the distribution
of their resources. But this balance of forces may be dramatically
altered if we question the privileged legal status of private business
corporations, as being equal to natural persons. To do this a distinc-
tion may be made between autonomy rights — which are inherent to
individual human beings, singularly or collectively — and utilitarian
considerations, which are the basis of an organization’s assertions of
right.3? Once such a distinction is made, it is possible to conceive of the
corporation-individual as a

clash between utility and autonomy, in which the individual will insist on
the supremacy of autonomy rights, whereas the organization will point
out the magnitude of the social interest that its claims represent.3*

In such a clash, the constitutionally protected autonomy rights of the
human being deserve the greatest consideration, while the private
corporation will, by virtue of its utilitarian basis, be given a separate
and weaker constitutional and legal status. Thus although still active
in the contestation of civil society, private centers of interest, particu-
larly those whose purpose is profit and not the specific assertion of
the rights of human collectivities, will receive weaker constitutional
protection and be able to assert fewer social and legal rights.

In contradistinction to this vision and the continuing struggles to
broaden democratic participation, the National Party is determined
to build a constitutional ‘firebreak’ between the state and ‘civil
society’. Emphasizing the public/private distinction, the National
Party is determined to insulate private power from state intervention.
To this end a provision in an early draft of the interim constitution
making the chapter on fundamental human rights binding ‘where just
and equitable’ on non-state action was struck out and replaced with
a separate clause prohibiting only unfair discrimination by private
bodies and persons. Although the government seems to have adopted
the fundamental premiss of the ANC’s constitutionalist approach — the
constitutional protection of individual rights ~ they continue to differ
on the content of this alternative.

Having retreated from the advocacy of racially defined ‘group
rights’, the National Party seems to have latched on to a notion of indi-
vidual rights which places the protection of individual property rights
at the very heart of the constitutional order. However, unlike the
founders of the US Constitution who were only concerned to ‘protect
property rights against the depredations of the demos’,>5 the National

HEINZ KLUG 227

Party’s notion of property rights and local autonomy would ensure
that the owners of property are constitutionally empowered to extend
their right of property into a right of spatial control. This notion of
property centered individual rights — reflected too in the constitutional
protection of a right to engage in economic activity — would work to
ensure the perpetuation of the benefits of apartheid in which owner-
ship of property automatically translates into power over the lives of
others — employees, tenants and others without property.

Aimed at the protection of existing rights and privileges this
approach may prove to be fatally flawed. On the one hand, unless the
new constitutional order is able to gain public support and confidence
a government frustrated by judicial review in its attempts to address
inequality will be sorely tempted to begin amending the constitution.
The tendency in such cases is to devalue the whole notion of con-
stitutional democracy and soon the rights of personal freedom and
security will suffer a similar fate. On the other, failure to address the
colonial legacy of poverty and inequality leaves the constitution
and new state politically vulnerable. Even a prolonged battle in the
courts, in which property-owners are able to invoke the constitution to
prevent redistribution, will endanger the new order. Eventually, as
in other post-colonial situations, the constitutional constraints placed
on the new state last only as long as it takes for a new officer class
to emerge in the military and in the name of national salvation and
development to suspend the constitution.

Associational Democracy in the New Order?

Describing the ANC’s Reconstruction and Development Program
(RDP) as a site of struggle, the ANC Member of Parliament and former
general secretary of the National Education, Health and Allied
Workers Union, Phillip Dexter, argues that the RDP ‘presents an
opportunity to set our struggle for socialism back on its feet again’.3
His claim that the RDP offers an ‘opportunity to establish a new,
progressive hegemony that embraces the values and principles to which
the mass democratic forces have committed themselves’ is based on the
RDP’s explicit commitment to democratizing the state and society.
Stating that ‘democracy for ordinary citizens must not end with formal
rights and periodic one-person, one-vote elections’, the RDP envisions
a democratic order which fosters a ‘wide range of institutions of
participatory democracy in partnership with civil society’.?”

The RDP, which is now government policy and subject to constant



228 ASSOCIATIONS AND DEMOCRACY

reinterpretation by the bureaucracy, envisions two distinct forms of
associational participation in governance. First, it foresees a role for
democratic associations in the policy-making process.3® In this context
the RDP calls for a continued role for various sectoral forums such
as the National Economic Forum and for the establishment of more
multipartite policy forums at the national, regional and local level ‘to
promote efficient and effective participation of civil society in decision-
making’.3® Second, the RDP argues that organizations within civil
society ‘will be encouraged by an ANC government to be active in
and responsible for the effective implementation of the RDP’.4 It is in
this context that the RDP calls on the trade unions, sectoral social
movements and community-based organizations — particularly the
civic associations — to ‘develop RDP programmes of action and
campaigns within their own sectors and communities’,*! and for their
active involvement in ‘democratic public policy-making’,#2

While the RDP is in the hands of minister without portfolio,
Jay Naidoo, its implementation — although guided by a national frame-
work - will be dependent on the functioning of local and regional
government through which communities and community-based
organizations are to access the program. Aside from the difficulties of
establishing nine new regional governments and resolving the division
of powers between the national and regional levels, the transitional
arrangements for local government impose potentially serious
limitations on democratic participation.

Although the RDP calls on democratic associations to establish
their own RDP programs in their communities the transitional
arrangements for local government lock community-based associa-
tions into a continuing process of negotiations with institutionalized
remnants of the old order. The 1993 Constitution provides for the
phasing in of local government through interim procedures detailed
in the Local Government Transition Act.*’ Once these measures
have restructured local government, ‘democratic’ local governments
are to be established, based on a mixture of proportional and ward
representation** designed to ensure a disproportionate representation
of the formally non-African sections of town and city. The first
phase of this process toward the restructuring of local government is to
be achieved by the establishment of a Provincial Committee for Local
Government in each of the Provinces, which will be empowered to
recognize negotiating forums responsible for negotiating the terms
for establishing transitional local or metropolitan councils in the
particular areas.** Section 11 of the Local Government Transition Act
also establishes provincial Local Government Demarcation Boards

HEINZ KLUG 229

which may be directed to delimit local government areas and electoral
wards within such areas. Once the exact structure and geographical
jurisdiction of local and metropolitan governments have been nego-
tiated, local government elections will be held on a day set by the
Minister of Local Government for the election of transitional councils
— probably in late 1995 or 1996.

Autonomous local government is guaranteed in terms of section 174
of the 1993 Constitution. This guarantee carries with it a constitutional
obligation on the part of a local government to ‘make provision for
access by all persons residing within its area of jurisdiction to water,
sanitation, transportation facilities, electricity, primary health services,
education, housing and security within a safe and healthy environ-
ment’.*¢ Although this provision recognizes the socioeconomic rights
demanded by the ANC’s constituency, it is immediately constrained
by the proviso that ‘such services and amenities can be rendered in a
sustainable manner and are financially and physically practicable’.4’
This attempt to place obligations on government to provide basic
services in relation to the government’s capacity to deliver these
services bears resemblance to the framework for the advancement of
socioeconomic rights established under the International Covenant on
Economic, Social and Cultural Rights of 1966, but fails to establish any
link with the RDP’s commitment to empowering community based
democratic associations.

Although section 179(1) of the 1993 Constitution requires local
governments to be democratically elected, the electoral system for
local government established by this section has the effect of establish-
ing a consociational system of local government. Based on a combina-
tion of proportional and ward representation, with wards distributed
according to old apartheid boundaries rather than in proportion to the
number of voters in any particular area, the electoral system ensures
that the realities of apartheid geography will provide a veto power over
budget allocations at local government level.*® This will perpetuate a
degree of racial representation in local government until either the
form of representation is changed or communities become effectively
integrated. Whether these provisions granting unequal weight to indi-
vidual votes will survive a constitutional challenge or whether they
will have to wait to be swept aside by the constitutional assembly is not
yet clear. However, they will certainly become the focus of political
conflict as local sections of the democratic movement attempt
to engage the RDP only to find themselves faced with the local embodi-
ment of the government of national unity and the commitment to
national reconciliation which made the transition possible.



230 ASSOCIATIONS AND DEMOCRACY

Constitutionalizing Participatory Democracy

Cosatu’s debate on a Workers’ Charter revealed a growing concern in
civil society — particularly those sections dominated by the democratic
movement — that the election of a non-racial government not bring
the process of democratization to an end. In addition to ensuring the
protection of workers’ and union rights in the new constitution
the Workers’ Charter discussion stressed that the trade union move-
ment consider how other constitutional proposals may help to secure
democratic government in the future. Some of the issues discussed
were proposals for citizens’ initiatives or petition rights which would
require the state to submit the challenged issue or law to a national
referendum; a limit on the number of terms of office the head of the
executive branch may serve; and support for a separate Constitutional
Court with powers of judicial review.*

Although it can be argued that the constitutional guarantees of
freedom of association, assembly, expression and information
included in the ANC’s proposed Bill of Rights are adequate in that they
are at least equal if not more protective than constitutional guarantees
in most democratic societies, it must also be acknowledged that even
these provisions do not explicitly guarantee the degree of access or
participation which would encourage the emergence of participatory
democracy. Suggestions that citizens be given the right to petition
against particular laws and to demand that referendums be held, or
even have the ability to place propositions on the ballot — such as the
initiative system in California — go some way toward encouraging
participation but still maintain a strict barrier between formal
processes or ‘the state’ and popular participation or ‘civil society’.
Furthermore, as the initiative system in California has demonstrated,
these provisions fail to distinguish between democratic participation
and the ability of powerful private interests — particularly large
corporations — to use their resources to dominate the debate around an
issue placed before the public in a referendum or regular ballot.

However, if increased participation is a means to address the
interaction of democracy and diversity it becomes important to clarify
exactly what is understood by citizenship and the ‘civil society’ into
which a diversity of citizens will enter in order to coexist peacefully.
If we accept that a single notion of the substantive common good will
at all times be inadequate to address the dynamics of democratic
participation and diversity, then we can begin to understand citizen-
ship not simply as a legal status but rather as a form of political
identity.*® This approach implies an understanding of citizenship
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which sees a collective identification with a radical democratic inter-
pretation of the principles of liberty and equality — ‘understood in a
way that takes account of the different social relations and subject
positions in which they are relevant: gender, class, race, ethnicity,
sexual orientation etc.”s! This conception of citizenship is furthermore
consistent with a notion of civil society that rejects any single notion
of the good life and instead posits the associational life of civil society
as the ground upon which social beings - as citizens, producers,
consumers, members of the nation, and much more — continually
work out and test their versions of the good. In the end, the ‘quality
of our political and economic activity and of our national culture is
intimately connected to the strength and vitality of our associations.’’?

Next, it is necessary to ask whether there are any specific constitu-
tional issues which may be identified as pivotal to the emergence
and strengthening of participatory democracy in its various forms,
including associational democracy. If such issues are identified, it will
become possible to consider whether there is any way to guarantee
their promotion or protection in South Africa’s new constitution.
There are a number of prerequisites to increased participation
which we can identify. First, there is the need to enhance the society’s
organizational capacity, both in terms of the ability of different
interests to organize themselves and to engage in democratic gover-
nance by gaining access to policy-making and decision-making
processes; second, there is the need to gain access to information in
order to participate fully in policy debate; and third, there must be the
ability both to hold the government accountable and to organize
against the government’s decisions and actions.

Participation could be encouraged in several ways, both constitu-
tional and institutional.>? These could include first, the explicit protection
of rights and granting of privileges of association and participation to
specific organizational forms such as trade unions, civic associations,
student organizations and nonprofit, non-government organizations.
Instead of relying on the courts and their future interpretation of a
broad guarantee of freedom of association, there could be, for exam-
ple, explicit guarantees of trade unions’ right to organize in factories
and government institutions and student organizations’ right to access
to classrooms to organize without fear of expulsion from the school
system. The state may also be constitutionally mandated to encourage
the formation of voluntary associations through institutions such as a
department of community organization through which resources and
services could be obtained by communities or associations, in addition
to guaranteed free access to public buildings for meetings.
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Given the centrality of the legal process under a justiciable Bill of
Rights, the state may be constitutionally mandated to facilitate the
access of voluntary associations to the legal arena. This would need
to go beyond the government’s creation of a human rights commis-
sion or public protector (ombudsoffice) as are provided for in the
ANC draft Bill of Rights’* and the interim Constitution,’* but may
require a department of public advocacy to include not only public
defenders and public advocates, but also a program of direct support
to an independent public interest law sector.

Participation is dependent on access to information and to govern-
ment officials. The provision in the interim Constitution guaranteeing
citizens access to ‘information . .. in so far as such information is
required for the exercise or protection of any of his or her right’sé
is inadequate in that it places no explicit limit on the state’s right to
regulate ‘required’ information on the grounds of national security,
nor does it explicitly establish the right of interested organizations
such as trade unions or even environmental groups to gain access to
private corporate financial records or documents.

A necessary corollary to the need for information is the ability to
gain access to government officials and others involved in policy
debates. In the case of proposed legislation this is normally achieved by
holding public hearings; but members of the legislature or the govern-
ment normally decide whether public hearings will be held. Instead,
we may include a constitutional guarantee requiring the establishment
of a system through which secondary organizations are entitled to
notification of proposed legislation or even government regulations
and may demand hearings before the bill goes before the legislature or
regulations promulgated.s”

Creating the necessary information on which to make informed
decisions is a fundamental aspect of participation. A constitutional
mandate that all proposed legislation or government regulation be
preceded by a ‘social impact study’ to determine what impact the legis-
lation is expected to have on the poor, rural and other undeveloped
areas of the country or even constitutionally mandated affirmative
action programs would require government or the advocates of new
legislation to produce research detailing the impact they expect their
proposal to have. In response, voluntary organizations active in the
particular arena may enter policy debates by evaluating this research
or providing counter-information on the expected impact of the new
law or policy.

Finally, it is necessary explicitly to protect the right to oppose
government action. Not only must there be a right to protest, but there
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should also be a right to demand and receive a public accounting
of actions and decisions taken by government officials; to gain access
to public places and buildings to hold meetings; and for voluntary
organizations to present and defend their views in the mass media, par-
ticularly government-controlled radio and television.

Conclusion

Out of the experience of mass action and popular organization
during the anti-apartheid struggle there has come increasing debate
and demands for popular participation in the new order in South
Africa. As the transition continues there will be a growing debate on
the specifics of the future constitution. It is in this context that [ have
attempted in this paper to outline the problems confronting those
who are seeking ways of increasing popular participation in the future
and sought to identify specific means through which this process
may be encouraged. More specifically, I have attempted to identify a
number of constitutional provisions that should either be strength-
ened or introduced in order to facilitate participation by voluntary
associations, including the idea of a social impact statement as a
means of focusing debate and public attention on the expected
consequences of government action or legislation.
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